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EDUCATION AND SKILLS COMMITTEE – CALL FOR EVIDENCE 
 
THE CHILDREN’S HEARING SYSTEM – TAKING STOCK OF REFORMS 
 
 
RESPONSE FROM THE ADOPTION & FOSTERING ALLIANCE (AFA) SCOTLAND 
 
IN RELATION TO THE QUESTION: 
What is your view on the interaction between Children’s Hearings and the courts? 
Can improvements be made in how they work together? 
 
 

The interaction between the Children’s Hearings and the Courts has been problematic and 

creates unnecessary layers of administration creating delay in the permanence process. It is 

unclear as to what benefit this interaction serves in terms of effective and informed planning 

for children. 

The following comments relate to two aspects of the process; advice hearings, and the 

interaction between the Courts and the Children’s Hearings prescribed in sections 95 and 96 

of the Adoption and Children (Scotland) Act 2007. 

Advice Hearings 

Advice Hearings provide the court with advice from the Children’s Hearings in respect of 

children who are subject to compulsory supervision Orders and where local authorities 

intend to apply to the courts for Permanence Orders with or without authority to adopt and 

where local authorities are aware that adoption petitions are being lodged in Court. 

The Hearing will review the CSO and also provide advice to the Court about the plans for 

permanence for the child. 

This aspect of the Hearings’ decision-making is not open to appeal by relevant persons, the 

child or safeguarder. It is unclear how much weight courts place on this advice, whether it is 

in any way helpful to the decision makers in the Court and why this advice/ opinion of the 

Hearing represents a minimum intervention into the child’s life or the best interests of the 

child. The views of the child can be obtained by any curator ad litem appointed to the Court.  

Therefore, this additional step in the process seems to serve no useful purpose, causes an 

unnecessary interference into family life and creates delay. 

The Adoption and Permanence Panel provides robust scrutiny into the plans of the local 

authority when providing a recommendation to the agency decision maker. An alternative to 

adding an additional step in the process by unnecessarily involving the Children’s Hearing 

might be to include the report from the Adoption and Permanence Panels’ findings with the 

application for permanence lodged with the Court. 

The views of the relevant persons and child should be included in the panels’ views so that 

the Court has access to this information which would normally be provided in the advice from 

the Children’s Hearing.  
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The second stage of interaction between the courts and children’s hearings in in 

relation to sections 95 and 96 of the Adoption and Children (Scotland) Act 2007. 

Where a child is subject to a CSO, this cannot be varied or terminated, nor a child be made 

subject to a CSO where the application for a PO or POA is already lodged in Court, without 

permission from the court. 

Again, this complicates the planning process. Children’s Hearings are making decisions 

which represent the best interests of the child throughout their childhood and decisions can 

last for a maximum of a year. In contrast, Courts making decisions about children under 

Permanence Orders and Adoptions, are required to base these on the child’s best interests 

throughout life. 

Therefore, there is one decision making body focussed on the child’s welfare in the shorter 

term and the Court taking a long term view of the impact of planning and decision making on 

the child and in respect of the impact on family life. 

Some local authorities have circumvented the Children’s Hearings by applying to courts for 

interim decisions in respect of permanence orders. 

It would be preferable for decisions about the child to be made in one forum where the time 

frames are constant, namely what represents the best interests of the child during his or her 

life. This would mean that relevant persons would be able to address the court on the impact 

of decisions in the context of permanence plans, rather than children’s hearings making 

decisions which necessarily are focussed on the shorter term arrangements for the care of 

the children. 

Courts already have decision making powers similar to those of children’s hearings in that 

sheriffs can make decisions about CSOs on appeals from the decisions of Children’s 

Hearings. 

Removing this interaction between Courts and Children’s Hearing would ensure that the 

focus is clearly on whether permanence plans are appropriate at an earlier stage, without the 

concern that Hearings’ decisions might in some way be used directly or indirectly as a 

means to facilitate permanence applications by local authorities.  

This would lead to a more straightforward, transparent and fairer process, where plans for 

children are presented to a decision making body at an earlier stage. It would, importantly, 

afford to those who have rights and responsibilities in respect of a child the opportunity to 

challenge and be involved in the plans by the local authority about the implications of 

decisions for that child and for the parents. 
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